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Based on a review of the April 28, 2016 Petition, the transcript for the public hearing that was 

held on September 13, 2016, and the Decision, there was no significant testimony or evidence presented 

regarding the importance or necessity of the non-residential use restriction of the property. (See Exhibit 

E, testimony of John Price; Exhibit A, Decision). The testimony and evidence regarding health and safety 

related to a complete restriction on the use of the Valley Fill groundwater for any purpose by any person 

or entity occupying the property. A restriction with the State Engineer's Office prohibiting the 

development of groundwater wells in the Valley Fill beneath the parcel is included in the Decision. 

(Exhibit A at 123.b; Exhibit F, correspondence between NMED and State Engineer's Office, attached 

hereto). The subject prope1ty has access to municipal water and wastewater systems and is required to 

hook-up to these systems to be developed. (See Exhibit A at 124). Removing the phrase "shall be used 

only for non-residential purposes" will not change the restriction prohibiting the construction of wells in 

the Valley Fill Aquifer on the po1tion of the property subject to the AAS. (Exhibit A at ,r23.a). 

The NMED Ground Water Quality Bureau (GWB) has been consulted as to whether the 

correction of the deed restriction removing the phrase "shall be used only for non-residential purposes" is 

technically satisfactory to them. The NMED GWB concurs that the basis for NMED's support for the 

Decision was not a non-residential use limitation but rather the complete prohibition of Valley Fill 

groundwater development, which will remain unaffected by this Motion. Accordingly, NMED does not 

object to correcting the Decision and modifying the deed restriction. 

Pursuant to NMAC 20.1.3.113, the Water Quality Control Commission variance hearing 

regulations, which govern alterative abatement proceedings, allow for motions to be filed with the 

Commission. In this matter, the zoning status was not discovered until the summer of 2021. Since 

September, 2016 and continuing permanently into the future, the State Engineer prohibition on 

groundwater development in the Valley Fill Aquifer beneath the subject parcel will remain in effect. 

(Exhibit A at i/23.b; Exhibit F). FU1ther the !and use requirements for developing this parcel require that 

the parcel be hooked up to municipal water and wastewater. (See Exhibit A at iJ24.a). There is no 
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